STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
SUSAN COFFY,
Petitioner,
VS. Case No. 04-4316

PORKY' S BARBEQUE RESTAURANT,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held on
February 4, 2005, in Titusville, Florida, before Carolyn S.
Holifield, a duly-designated Adm nistrative Law Judge of the
D vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Susan Coffy, pro se
2966 Tenpl e Lane
Mnms, Florida 32754

For Respondent: Walter MIton, Oaner
Por ky' s Bar beque Rest aur ant
4280 Sout h Washi ngt on Avenue
Titusville, Florida 32780

STATEMENT OF THE | SSUE

The issue is whet her Respondent, Porky's Barbeque
Rest aurant, engaged in an unlawful enploynment practice by

termnating Petitioner, Susan Coffy, from her position.



PRELI M NARY STATEMENT

On or about Decenber 26, 2003, Petitioner, Susan Coffy
("Petitioner"), filed an Enpl oynent Charge of Discrimnation
("Charge of Discrimnation") with the Florida Conmm ssion on
Human Rel ations (" Comm ssion"). The Charge of Discrimnation
all eged that Petitioner was laid off her job by Respondent,

Por ky' s Barbeque Restaurant ("Porky's" or "Respondent"), and
that the action was notivated by age discrimnation. The
Comm ssion's Ofice of Enploynent |Investigations conducted an
investigation into Petitioner's allegations and based on the
i nvestigation, determ ned there was no reasonabl e cause to
bel i eve that an unl awful enploynent practice occurred. The
Conmi ssion entered a "Notice of Determ nation: No Cause" on
Cct ober 25, 2004. Petitioner tinely filed a Petition for
Relief, and the case was referred to the Division of

Adm ni strative Hearings for assignnent of an Administrative Law
Judge to conduct the formal hearing.

At hearing, Petitioner testified on her own behal f and
presented the testinony of four other wi tnesses: Roberta Harty,
Joyce MIler, Vivian WIlson, and Janes Kenaston. Petitioner
of fered and had three exhibits admtted into evidence.
Respondent presented the testinony of three witnesses: Wlter
Mlton, Catherine Allen, and David D bble. Respondent offered

and had two exhibits received i nto evi dence.



After the hearing, on February 7, 2005, Respondent filed a
letter requesting that certain "information and testinony”
provided by Petitioner's witnesses be stricken. That request is
deni ed.

The proceedi ng was recorded, but was not transcribed.

Nei ther party filed a proposed recomended order.

FI NDI NGS OF FACT

1. Petitioner is a fermale and, at all tines relevant to
this proceedi ng, was over the age of 40.

2. From March 1, 2003, until October 28, 2003, Petitioner
was enployed as a waitress at Porky's, a barbecue restaurant.
On Cct ober 28, 2003, Petitioner was term nated fromher job as a
wai tress.

3. Prior to March 1, 2003, Petitioner had worked as a
wai tress at another restaurant, Fat Boy's Restaurant (Fat
Boy's), that had been operating at the sane |ocation as Porky's.
Fat Boy's closed after the building in which that restaurant was
| ocat ed was purchased by Walter MIton. After M. MIlton
pur chased the buil ding, he opened his own business, Porky's, at
t hat | ocati on.

4. After M. MIton opened his restaurant, he enpl oyed
many of the individuals who had been enpl oyed by Fat Boy's, but
told themthat their enploynment with Porky's was for a "trial

period."



5. Imediately after Porky's opened for business,

M. MIlton initiated operational directives that he believed
were essential business needs for operating a barbecue business.
He introduced these new directives to the enpl oyees of Porky's,
many of whom had previously worked for Fat Boy's. Wile sone of
t hese enpl oyees were successful in making the transition to the
new operation, there were enpl oyees, including Petitioner, who
were resistant to the operational directives initiated by

M. MIlton.

6. Even though Petitioner was resistant to the new
operational directives that were inplenented at Porky's,

M. MIlton continued to try to work with Petitioner. |In fact,
Petitioner worked as a waitress at Porky's the first eight
nmont hs the restaurant was open.

7. During the course of her enploynment, M. MIlton found
that Petitioner was an enpl oyee who failed to foll ow sinple
instructions. For exanple, M. MIton directed enployees to
knock on his office door when the door was cl osed.
Notwi t hstanding this very sinple directive, Petitioner refused
to conply.

8. One day Petitioner went to M. MIlton's office and
found the door to the office was closed. |Instead of knocking as
she had been previously directed, Petitioner sinply barged into

the office and stated that she needed a band-aid. After



Petitioner barged into the office without knocking, M. MIlton
rem nded her that she should knock on the door and wait for a
response before comng into his office. About three m nutes
after this adnonition, Petitioner returned to M. MIlton's
office. Although the office door was cl osed, Petitioner, again,
di d not knock on the door, but sinply opened the door and went
into the office.

9. M. MIton was not pleased with Petitioner's failure to
enbrace the directives he initiated and inplenented for Porky's.
However, the "final straw' that resulted in M. Mlton's
termnating Petitioner's enploynment was an incident about a nmenu
item

10. On October 28, 2003, Petitioner was very upset that
M. MIton had included an itemon the Porky's nmenu that al so
had been on the Fat Boy's nenu. That nenu itemwas referred to
as "Jims Special Burger.™ M. MIlton included that item on
Respondent's nenu to honor Ji m Kenaston, who had been the owner
of Fat Boy's.

11. On October 28, 2003, Petitioner "flew off the handle”
and confronted M. MIton about his decision to include the
item "Jims Special Burger,” on the Porky's nmenu. Petitioner,
who admts she was upset about this matter, confronted
M. MIlton and argued to himthat he had no right to put the

"Jims Special Burger" on Respondent's nenu.



12. The confrontation started in the kitchen of the
restaurant, but continued after Petitioner left the kitchen and
proceeded into the restaurant's dining room Although there
were customers in the dining room Petitioner continued to argue
wth M. MIton about the nmenu item

13. Petitioner's verbal criticismand objection to
M. MIlton's decision to include "Jims Special Burger" on
Respondent's menu created such a commotion in the restaurant
t hat Respondent's bookkeeper heard Petitioner's outbursts from
her office | ocated behind the cashier's counter. After the
bookkeeper heard Petitioner arguing wwth M. MIlton, the
bookkeeper left her office and in an effort to de-escalate the
situation, escorted Petitioner out of the dining roomto a back
hal| of the restaurant where there were no custoners.

14. On October 28, 2003, as a result of Petitioner's
i nappropriate and unprofessional conduct described in
par agraphs 10 through 13, M. MIlton term nated Petitioner's
enpl oyment at Porky's.

15. The sane day that he term nated Petitioner's
enpl oynent, M. MIton conpleted a "Separation Notice" on which
he indicated that Petitioner was laid off due to | ack of work.
The reason M. MIton wote this on the formwas so that

Petitioner could receive unenpl oynent conpensati on.



16. Petitioner presented no conpetent and substanti al
evi dence that she was term nated from enpl oynent because of her
age. Likew se, Petitioner presented no evidence that after she
was term nated, she was replaced by a younger worker

17. At all times relevant to this proceedi ng, Respondent
had four or five enployees who were over 40 years of age.

18. Petitioner presented several w tnesses who testified
that she was an excellent waitress when she was enpl oyed at Fat
Boy's. However, Petitioner's job performance while working for
her previous enployer is not at issue or relevant in this
proceeding. Even if that testinony is accepted as true, no
i nference can be drawn that Petitioner's performance renai ned
t he same or was viewed as such by her new enpl oyer.

19. Notw thstanding the opinions expressed by her previous
enpl oyers and co-workers, Petitioner was term nated from her
enpl oynent at Porky's as a result of her unacceptabl e and
unpr of essi onal conduct on Cctober 28, 2003.

CONCLUSI ONS OF LAW

20. The Division of Admnistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceeding. 88 120.569 and 120.57(1), Fla. Stat. (2004).

21. The Florida Gvil R ghts Act of 1992 (the Florida
Cvil Rights Act or the Act), Chapter 760, Florida Statutes

(2004), prohibits discrimnation in the workplace. The Act,



anong other things, forbids the discrimnatory firing of an
enpl oyee.

22. Subsection 760.10(1)(a), Florida Statutes (2004),
states the foll ow ng:

(1) It is an unlawful enploynent practice
for an enpl oyer:

(a) To discharge or to fail or refuse to
hire any individual, or otherwise to

di scrim nate agai nst any individual with
respect to conpensation, terns, conditions,
or privileges of enploynent, because of such
i ndi vidual's race, color, religion, sex,

nati onal origin, age, handicap, or marita

st at us.

23. Respondent is an "enployer"” as defined in Subsection
760.02(7), Florida Statutes (2004), which provides the
fol | owi ng:

(7) "Enployer" nmeans any person enpl oyi ng
15 or nore enpl oyees for each working day in
each of 20 or nore cal endar weeks in the
current or preceding cal endar year, and any
agent of such a person.

24. Florida courts have determ ned that federal case |aw
applies to clains arising under the Florida's Civil Rights Act,

and as such, the United States Suprene Court's nodel for

enpl oynment di scrimnation cases set forth in MDonnell Dougl as

Corporation v. Geen, 411 U. S. 792, 93 S. . 1817, 36 L. Ed. 2d

668 (1973), applies to clains arising under Section 760. 10,

Florida Statutes (2004). See Florida Departnent of Community

Affairs v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991).




25. Under the McDonnell analysis, in enploynent
di scri m nation cases, Petitioner has the burden of establishing

by a preponderance of evidence a prina facie case of unl awf ul

discrimnation. |If the prinma facie case is established, the

burden shifts to Respondent, the enployer, to rebut this
prelim nary show ng by produci ng evidence that the adverse
action was taken for sone legitimte, non-discrimnatory reason.

| f the enployer rebuts the prina facie case, the burden shifts

back to Petitioner to show by a preponderance of evidence that
Respondent's offered reasons for its adverse enpl oynent deci sion

were pretextual. See Texas Departnent of Community Affairs v.

Burdine, 450 U.S. 248, 101 S. C. 1089, 67 L. Ed. 2d 207 (1981).

26. In order to prove a prinma facie case of unlawful

enpl oynment di scrimnation under Chapter 760, Florida Statutes
(2004), Petitioner nust establish that: (1) she is a nmenber of
the protected age group; (2) she was subject to adverse

enpl oynent action; (3) she was qualified to do the job; and

(4) she was replaced by a younger worker. See Wllianms v. Vitro

Services Corporation, 144 F.3d 1438, 1441 (11th Gr. 1998).

27. Petitioner presented neither direct evidence of
discrimnatory intent or statistical evidence denonstrating a
pattern of such intent. Thus, only circunstantial evidence, if

any, can be applied to analyze Petitioner's claimunder the



McDonnel | framework. Early v. Chanpion Int'l. Corp., 907 F.2d

1077, 1081 (11th Gr. 1990).

28. Petitioner has failed to prove a prim facie case of

unl awf ul enpl oynent di scrim nati on.

29. Petitioner established that she is a nenber of the
protected group in that she is over 40 years of age. Petitioner
al so established that she was subject to adverse enpl oynent
action in that she was term nated fromher job as a waitress.
Finally, Petitioner established that, based on her recent job
performnce, she was qualified to do the typical work expected
of a waitress.

30. However, Petitioner presented no evidence that she was
repl aced by a younger person. Having failed to establish this

el ement, Petitioner has not established a prima facie case of

enpl oynent di scrim nation.

31. Even if Petitioner had nmet the burden, Respondent
presented evidence of legitimate, non-discrimnatory reasons for
termnating Petitioner, thereby rebutting any presunption of age
di scrimnation. The evidence presented by Respondent
established that Petitioner was term nated for her inappropriate
and unprof essional conduct, that is, Petitioner's confronting
and arguing with the owner of the business in front of custoners

at the restaurant and while she was on duty.
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32. Petitioner failed to prove that Respondent's reasons
for firing her are pretextual.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMMENDED t hat the Florida Conm ssion on Human Rel ati ons
issue a final order finding that Respondent, Porky's Barbeque
Restaurant, did not commt any unlawful enploynent practice and
dism ssing the Petition for Relief.

DONE AND ENTERED this 18th day of March, 2005, in

Tal | ahassee, Leon County, Flori da.

CAROLYN S. HCOLI FI ELD

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 18th day of March, 2005.

COPI ES FURNI SHED

Deni se Crawford, Agency Cerk

Fl ori da Conmmi ssion on Hunman Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301
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Walter MIton

Por ky' s Bar beque Rest aur ant
4280 Sout h Washi ngt on Avenue
Titusville, Florida 32780

Susan Coffy
2966 Tenpl e Lane
Mns, Florida 32754

Ceci| Howard, General Counse

Fl ori da Conmi ssi on on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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